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This is an excerpt from Lawpack’s Power of Attorney Kit.

To find out how to prepare a Power of Attorney Form and allow somebody to
act on your behalf when you're unable to, click here.

Important Facts about this Lawpack Kit

This Lawpack Kit provides the information, instructions and access to forms
necessary to prepare your own Lasting Power of Attorney (LPA) or General Power of
Attorney (GPA) in England and Wales, and your own Continuing Power of Attorney
(CPA), Welfare Power of Attorney (WPA) or General Power of Attorney (GPA) in
Scotland. It also includes guidance on drawing up a Living Will (Advance Decision)
in England and Wales and a Living Will (Advance Medical Directive) in Scotland.
This Kit is not suitable for use in Northern Ireland. It is important that you read and
follow the instructions in ‘How to use this Kit’ on page 6.

The information this Kit contains has been carefully compiled from reliable sources
but its accuracy is not guaranteed, as laws and regulations may change or be subject
to differing interpretations. This is particularly true for any figures given which are
liable to change. The law is stated as at 1st October 2009. Please note that this
Kit should not be used prior to this date.

Neither this nor any other publication can take the place of a solicitor on important
legal matters. This Lawpack Kit is sold with the understanding that the publisher,
author and retailer are not engaged in rendering legal services. If legal advice or other
expert assistance is required, the services of a competent professional should be
sought.

As with any legal matter, common sense should determine whether you need the
assistance of a solicitor, rather than relying solely on the information and forms in
this Lawpack Kit.

We strongly urge you to consult a solicitor if:
*  substantial sums of money are involved;

* you do not understand the instructions or are uncertain how to complete and
use the form correctly, or

*  what you want to do is not precisely covered by the forms provided.

Note: throughout this Lawpack Kit, for "he; "his’ and 'him’ read "he or she]
'his or her’ and 'him or her.

EXCLUSION OF LIABILITY AND DISCLAIMER

Whilst every effort has been made to ensure that this Lawpack Kit provides accurate and expert
guidance, it is impossible to predict all the circumstances in which it may be used. Accordingly,
neither the publisher, author, retailer, approving barrister and solicitors nor any other supplier shall
be liable to any person or entity with respect to any loss or damage caused or alleged to be caused by
the information contained in or omitted from this Lawpack Kit.


http://www.lawpack.co.uk/WillsAndPowerOfAttorney/PowerOfAttorney/product713.asp?source=P204SC&utm_source=P204SC&utm_medium=sample

Contents

How to use this Lawpack Kit

Powers of Attorney in England & Wales
What is a Power of Attorney?
Using a Power of Attorney
Enduring Powers of Attorney
Lasting Powers of Attorney
Important concepts
Capacity
‘Best interests’
Life-sustaining treatment
"The five principles’
The Code of Practice
Lasting Powers of Attorney Property and Financial Affairs
The Code of Practice
What LPA PFAs apply to
What LPA PFAs do not apply to
Who may be an Attorney
How many Attorneys?
Revocation of an LPA PFA
Using an LPA Property and Financial Affairs
Duties
Accounts and records
Gifts
Trustees
Sale of property and Wills
Disclaiming
Lasting Powers of Attorney for Health and Welfare
The Code of Practice
What LPA HWs apply to
What LPA HWs do not apply to
Relationship with Living Wills (Advance Decisions)
Who may be an Attorney
How many Attorneys?
Revocation of an LPA HW
Using the LPA for Health and Welfare
Duties
Gifts
Disclaiming
The Forms
Completing the Lasting Power of Attorney
Property and Financial Affairs and the
Lasting Power of Attorney for Health and Welfare
The Information and the Notes
The checklist
Part A — the Power — Property and Financial Affairs
Part A — the Power — Health and Welfare
Conditions and restrictions

| 3

O 000NN O

11

12
13
13
13
14
14
15
15
16
16
16
17
17
17
18
18
18
19
19
19
20
20
20
21
21
22
22
22
22
22

23
23
23
25
26



4 | Power of Attorney

Charging
Part B - Certificates
Part C - the Attorney’s statements
Registration
Notification
Objections
The Court
General Powers of Attorney
Introduction
Scope and restrictions
Duration
Completing your General Power
Enduring Powers of Attorney
What is an Enduring Power of Attorney?
Registration of an EPA
Notification
What if one or more of the Attorneys are also notifiable relatives?
Notifying the Donor
Is it always necessary to give notice to the Donor and/or to the relatives?

Who should give the notices if there is more than one Attorney?
Who must apply?

The application Form

What if there is financial hardship?

When must the Application be made?

Objections to the registration of the EPA

Grounds on which objections may be raised

Cancellation of registration

Summary of the registration process

Revocation

Living Will (Advance Decisions)
What is a Living Will?
When a Living Will applies
Withdrawing or revoking a Living Will
Relationship with LPAs
The Form
Communicating the Decision
The Court
Reviewing and updating

Powers of Attorney in Scotland

What is a Power of Attorney?

Continuing and Welfare Powers of Attorney
The benefits of a Continuing Power of Attorney
Must the CPA or WPA be in a particular form?
When does the CPA or WPA become effective?
Who may be a Granter and make a CPA or WPA?
What kind of authority can a Granter give in a CPA?
What kind of authority can a Granter give in a WPA?
Choosing your Attorney or Attorneys
Restrictions
Who may be an Attorney?
What an Attorney cannot do under a CPA
Standard of care
Disclosure of conflict

27
27
28
29
29
30
30
31
31
31
32
32
32
32
33
33
34
35

35

35
35
36
36
36
36
37
37
38

39
39
39
40
41
41
42
42
42

44
44
45
45
45
46
46
47
47
47
48
48
48
49
49



Confidentiality
Accounts

Compensation for work done as an Attorney

Resigning the role of Attorney

Completing the Form of CPA or WPA

The Certificate

Application for Registering the CPA or WPA

The Public Guardian

Where can | get more information about CPAs or WPAs?
General Powers of Attorney

Introduction

Scope and restrictions

Duration

Completing your General Power

Living Wills
Completing your Living Will/Advance Medical Directive

Glossary

Included as loose leaf

* General Power of Attorney for England & Wales
* General Power of Attorney for Scotland
* Living Will (Advance Decision) for England & Wales

* Living Will (Advance Medical Directive) for Scotland

| 5

49
49
49
49
50
51
51
51
52
52
52
53
53
54

55
55

57

Forms available to download

For England & Wales

Lasting Power of Attorney
Property and Financial Affairs
Lasting Power of Attorney Health
and Welfare

Notice of Intention to apply for
registration of a Lasting Power of
Attorney

Application to register Lasting
Power of Attorney

Other useful Office of the Public
Guardian forms and guidance
notes

For Scotland

Continuing Power of Attorney
Welfare Power of Attorney
Certificate under Section 15(3)(C)
of the Adults with Incapacity
(Scotland) Act 2000 for CPA
Certificate under Section 16(3)(C)
of the Adults with Incapacity
(Scotland) Act 2000 for WPA
Application for Registration of a
Continuing Power of Attorney or
Welfare Power of Attorney

Other useful Office of the Public

Guardian forms and guidance
notes




England & Wales | 7

Powers of Attorney in
England & Wales

What is a Power of Attorney?

A Power of Attorney is a formal, written authority granted by one person (the
‘Donor’) to another person (the ‘Attorney’) enabling the Attorney to act on the
Donor’s behalf and manage his interests.

This Kit deals with the two kinds of Power of Attorney in England & Wales - ‘General’
and ‘Lasting’

A General Power of Attorney (GPA) is a relatively straightforward authorisation for
wide-ranging use or for specific periods or events. The need to create a General
Power might arise, for example, if you go abroad and need to entrust the
management of business interests to your spouse. It can only be used to manage or
deal with your financial affairs.

Lasting Powers of Attorney (LPAs) are more complicated to create and administer
than General Powers because they permit the Attorney to make decisions that the
Donor is incapable of making. They require particular procedures and formalities to
be followed. A General Power is automatically revoked if the Donor becomes
mentally incapable.

There are two types of Lasting Power of Attorney. A Lasting Power of Attorney
Property and Financial Affairs authorises the Attorney to make decisions concerning
the Donor’s property and affairs or specified matters concerning the Donor’s
property and financial affairs (see page 13 for explanation). A Lasting Power of
Attorney for Health and Welfare permits the Attorney to make decisions about
matters concerning the Donor’s health and welfare (see page 18 for explanation).

Using a Power of Attorney

The ability of the Attorney to act on behalf of the Donor will depend on the terms of
the LPA or GPA as well as the automatic restrictions and limitations described below.

In practical terms most people will wish to use a Power of Attorney either to carry
out one specific transaction (such as a house sale) or to manage the Donor’s affairs
generally. This will require dealing with various organisations (e.g. solicitors, banks,
local authorities) all of whom will have to be satisfied that the Power exists and is
valid. Different organisations will have different requirements and procedures and
these will need to be followed. Some will be satisfied with a copy of the Power of
Attorney. Others will want to see the original or a certified copy (if you are using the
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post we recommend recorded or special delivery). A certified copy is a copy that has
a form of words written on it certifying that the copy is a true copy of the original
and signed by a solicitor. The solicitor will have to see the original and the copy in
order to sign this.

Once the organisation is satisfied that the Power exists and is valid it will be possible
to deal with the Donor’s affairs to the extent permitted by the Power. Again, how this
is done in practice depends upon the organisation concerned and it will be necessary
to discuss the matter with them. Banks may permit an Attorney to sign cheques on
behalf of the Donor, others will require the Attorney to be added as a signatory to the
account. In some cases, particularly in the case of an LPA where the Donor has lost
‘capacity’ (see page 9 for definition), it may be more practical to set up a separate
account in the Attorney’s name.

Enduring Powers of Attorney

An Enduring Power of Attorney (EPA) can no longer be created. However, existing
EPAs continue to be valid and can be used.

This Kit explains what an EPA is and how it differs from an LPA, as well as the
procedures necessary to register the Power (page 32).

Lasting Powers of Attorney

Important Note: The forms for creating a Lasting Power of Attorney changed on 1st
October 2009. Forms created before that date are not valid and should not be used.
The forms available with this Kit should only be used from 1st October 20009.

A Lasting Power of Attorney (LPA) authorises the Attorney to make decisions on
behalf of the Donor even when the Donor does not have the capacity to do so
himself. As already mentioned, Lasting Powers of Attorney come in two forms:
Lasting Powers of Attorney Property and Financial Affairs (LPA PFA) and a Lasting
Powers of Attorney for Health and Welfare (LPA HW).

To create an LPA you will need:

e to complete the prescribed Form;
*  to sign it in the presence of a witness who also signs in the Donor’s presence;

*  have the Form certified — this involves a professional or an acquaintance who has
known the Donor for at least two years certifying that they have discussed the
LPA with them when the Attorney was not present, that he understands the
purposes of the LPA and its scope, that no fraud or undue pressure is being used
to make him create the LPA and there is nothing else that would prevent the LPA
being created;

*  to identify persons who must be informed (notified) of its registration;
*  to register it (see below).

Before an LPA can be used (even when the Donor has no problems with capacity) it
must be registered with the Office of the Public Guardian (OPG), a government
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organisation that is responsible for the management of the affairs of adults who are
incapable. Once registered an LPA PFA can be used by the Attorney unless it is
expressed not to apply until the Donor lacks capacity in respect of the specific
decision. An LPA HW can only be used by the Attorney if the Donor lacks capacity
in respect of the particular decision.

Important concepts

LPAs were introduced by the Mental Capacity Act 2005 which also introduced a
number of concepts that are important to understanding how LPAs operate. These
concepts are further explained in the Code of Practice which all Donors are under a
duty to have regard to (see page 13). The Code of Practice is available to download
(see page 5 for further details).

Capacity

An LPA can only be created by a person who has the capacity to create it. An LPA HW
can only be used by the Attorney when the Donor lacks capacity in respect of the
particular decision. An LPA PFA may also be limited to apply only if the Donor lacks
capacity in respect of the particular decision.

The Mental Capacity Act states that ‘a person lacks capacity in relation to a matter if at
the time he is unable to make a decision for himself in relation to that matter because
of an impairment of, or a disturbance in the functioning of, the mind or brain.

The question of whether a person lacks capacity is particular to the decision in
question. For that reason a person may not have capacity to make some decisions but
be able to make others.

Example

Mr Jones suffers from dementia. He is able to deal with day-to-day matters and
regularly purchases newspapers and groceries from the shops but is unable to
understand financial matters.

Mr Jones may lack capacity to decide issues related to the sale of his house (for
example) but does not lack capacity in respect of simple day-to-day matters.

It should always be assumed that a person has the capacity to make a decision unless
it can be shown that he does not. So, in the above example the starting point is that
Mr Jones does have capacity to make the particular decision unless it can be shown
that he does not.

Making a decision involves a process of understanding, retaining and evaluating
information and then communicating the decision. A person who is unable to carry
out this process in respect of any particular decision is considered to lack capacity
(and so be ‘incapable’). Thus, a person is unable to make a decision for himself if he
is unable:

1. to understand the information relevant to the decision;

2. to retain that information;

v

FORM
DOWNLOAD
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3. to use or weigh that information as part of the process of making the decision;
or

4. to communicate his decision (whether by talking, using sign language or any
other means).

Examples

Although suffering from no mental defects, Julie has been rendered
unconscious by a car accident. She will recover, but for the period of time when
she is unconscious she lacks capacity to make any decision.

Tony suffers from a severe disease that leaves him able to hear and understand
information and to evaluate it but unable (by any means) to communicate.
Again, whilst not (as commonly understood) suffering from any mental defect,
Tony lacks capacity.

In this respect:

* A person is not to be regarded as unable to understand the information relevant
to a decision if he is able to understand an explanation of it given to him in a
way that is appropriate to his circumstances (such as using simple language,
visual aids or any other means). So it is important to take steps to assist a person
to make a decision and wrong to simply assume that they lack capacity.

Example

John is profoundly deaf but otherwise has no mental difficulties. He is
capable of understanding information provided that it is presented to him
in writing or using visual aids. It is wrong to assume he cannot make
complex decisions.

*  The fact that a person is able to retain the information relevant to a decision for
a short period only, does not prevent him from being regarded as able to make
the decision.

Example

Mr Smith understands what is said to him, can hold a normal
conversation about it and make decisions, but is prone (due to illness) to
forget these conversations shortly afterwards. Provided that he can
remember information for long enough to make a decision about it Mr
Smith has capacity.

* The information relevant to a decision includes information about the
reasonably foreseeable consequences of deciding one way or another, or failing
to make the decision.

Example

When considering whether to sell a house, it is relevant to consider what
will happen ifiit is sold or not sold (for example, if it is not sold then nursing
home fees will not be paid and the person may lose his care). It is also
necessary to consider what will happen if no decision is made - in this
example the property will not be sold.
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Further reading

Further guidance on capacity and how to assess it is contained in Chapter 4 of the
Code of Practice.

‘Best interests’

Whenever using an LPA, whether an LPA PFA or an LPA HW the Attorney must act
in the Donor’s best interests.

In most cases it is clear what a person’s best interests are and the term is not defined
by legislation. However, the Mental Capacity Act 2005 does set out a number of
requirements that must be considered when deciding what is in a person’s best
interests:

*  The Mental Capacity Act states that ‘the person making the determination must
not make it merely on the basis of the person’s age or appearance, or a condition
of his, or an aspect of his behaviour, which might lead others to make unjustified
assumptions about what might be in his best interests’ So you must not (for
example) merely assume that just because someone is old they would prefer to
die than receive treatment or because they are disabled that they would not wish
to live on their own.

* The person making the determination must consider all the relevant
circumstances and in particular must take the following steps:

1. He must consider whether it is likely that the person will at some time have
capacity in relation to the matter in question, and if it appears likely that he
will, when that is likely to be.

2. He must, so far as reasonably practicable, permit and encourage the person
to participate, or to improve his ability to participate, as fully as possible in
any act done for him and any decision affecting him.

3. Where the determination relates to ‘life-sustaining treatment’ (see below)
he must not, in considering whether the treatment is in the best interests of
the person concerned, be motivated by a desire to bring about his death.

4. He must consider, so far as is reasonably ascertainable, the person’s past and
present wishes and feelings (and, in particular, any relevant written
statement made by him when he had capacity), the beliefs and values that
would be likely to influence his decision if he had capacity, and the other
factors that he would be likely to consider if he were able to do so.

5. He must take into account, if it is practicable and appropriate to consult
them, the views of anyone named by the person as someone to be consulted
on the matter in question or on matters of that kind; anyone engaged in
caring for the person or interested in his welfare; any Attorney under a
Lasting Power of Attorney granted by the person; and any deputy appointed
for the person by the court as to what would be in the person’s best interests
and in particular, as to the matters mentioned in 4. above.

Further reading

Further guidance on ‘Best Interests’ is contained in Chapter 5 of the Code of Practice.





